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harmful nature of the explosive device, when such responsive Information 
contains observations about the owner and principal fabricator of the 
explosive device? 

IV 

Did the trial court In fact fall to consider all of the relevant 
and ftiaterlal Issues relatinq to malice as It affected the claim of prlv- 
lleqe on behalf of the defendant Barnett? 

V 

Was there ample support In the testimony and evidence to support the 
Court s finding that th^ publisher of the libel was not motivated by malice? 

' STATEMENT OF THE CASE 

During the simmer of 1970, the plaintiff was employed as a general 
counselor at a boys summer camp in New Hampshire. During the course of the 
camping season, the plaintiff accumulated as many as eight black powder 
rocket propellant charges which had been used and were used In connection 
with launching of model rocket ships. When the plaintiff returned to Johnson 
State College In the fall of 19/0, he brought this explosive material with 

him and stored It In his desk In a room which he shared with Mr. Lawrence, 
his roomnate. 

Early In December of 1970, the plaintiff deposited the explosive powder 
Into a large cylindrical object, and after the powder had been packed It was 
thoroughly sealed on both ends and a fuse which the plaintiff obtained from 
Hr. Hawkins was placed In one end. Plaintiff has always claimed to be the 
owner of the device, and the evidence Is clear that It was the plaintiff who 
Initiated the assembly and packing routine Involving the explosive material. 
When an attempt to detonate the device proved unsuccessful, and the explosive 
device was then replaced In a desk drawer In the room. 

II 
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A few days later, through a series of student conversations and con- 
versations with a dormitory adviser, Mrs. Smith, Dean Monticello was notified 
of the whereabouts of the explosive device. A search of the room revealed the 
device and Dean Monticello confiscated It. There Is some question as to the 
state of awareness of the pUIntIff at the time that his room was searched but 
shortly after the search and retrieval of the explosive device, the plaintiff 
went to the dorm counselor's room and demanded that the device be returned to 
him. All of this occurred on December 11, 1970. 

On the following Monday, December 14, 1970, law enforcement officials 
and the State's Attorney's office were notified by Dean Monticello of the 
device. Thereafter, an Investigation and Interviews were conducted by the 
Department of Public Safety, as well as by certain federal law enforcement 
officers. In addition to Dean Monticello, the resident advisors, Mr. Leene 
and Mr. Oaum, were Interviewed as well as Mr. Foote who was the president of 
the student council, along with Mr. Hawkins and the plaintiff. The plaintiff 
was the only witness who Insisted on being Interviewed with someone present - 
In that case. Dean Monticello. It Is apparent from the testimony Introduced 
at the trial, that the plaintiff was not at all completely truthful In giving 
his statement to the police and federal law enforcement officers and parti- 
cularly denied having access or receiving a fuse for a device during Its 
assembly. The plaintiff later admitted on cross-examination that he had 
previously obtained a fuse despite what he had told the police to the contrary. 

Following the Investigation, State Police made arrangements for the 
device to be tested at the State Police Laboratory to determine Its character- 
istics, etc. On the same day that the Investigations began, (about December 14, 
1970) defendept Craig advised the plaintiff that If the report which he expected 
to receive from the State Police should Indicate that the device was potentially 
harmful to people or property, that the plaintiff would be dismissed from 


CoUege forthwith. This was prior to any conversation or correspondence 
with or from defendant Barnett. 

Subsequent to this (approximately five days later) at the beginning 
of the Christmas recess, the plaintiff conceivably. In consideration of the 
conversation with the defendant Craig, obtained permanent employment at the 
Mt. Mansfield Ski Area at the rate of $60 per week plus room, board and a 
free ski pass. At the end of the Christmas recess, the plaintiff was 
allowed to conditionally return to College with the understanding that he 
would be suspended if the report on the explosive nature of the device 
demonstrated that it was potentially harmful to people or property. 

On or about February 11, 1971, the plaintiff was so advised by 
defendant Monticello and/or Defendant Craig that the lab report indicated 
the explosive device was potentially dangerous and the plaintiff was as 
per defendant Craig's earlier indication to him iimediately suspended from 
the college. 

From December 11 until February 11, there had been frequent, if not 
daily conversations, between the plaintiff and the defendants Craig and 
r^nticello concerning the entire matter. 

Subsequent to February of 1971, the plaintiff was prosecuted by the 
State's Attorney's office for possession of fire works at which time the 
State's Attorney attempted to enter a plea of not guilty by reason of in- 
sanity and attempted by recommendation of the Court to obtain psychiatric or 
psychological counseling for the plaintiff. 

Because of his concern for the well-being of the community at large 
(Including the Johnson College cowmjnity) and of the plaintiff Individually, 
defendant Barnett set forth In his several letters to president Craig certain 
observations and remarks pointing out the State's Attorney's opinion and 
Impression as to the psychological stability of the plaintiff based on 
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infomation at the disposal of the State's Attorney including but not limited 
to the complete investigation conducted by State and Federal law enforcement 
officers. Defendant Craig did indicate sometime prior to February 11, 1971, 
that the letters he had received thus far from the defendant Barnett were not 
completely responsive to his request for information concerning the device 
and the potentially hannful nature of it in general. Subsequent to this 
brief conversation (which was the first and only time the two defendants had 
met) and after additional conversations with the State Police lab the letters 
of February 11 were forwarded. 

Defendant Barnett was at all times very concerned about the atmosphere 
on the Johnson College campus, particularly as it was influenced or affected 
by the plaintiff after the bomb incident and because of other incidents in- 
volving the plaintiff at the campus which occurred the previous semesters. 
Although the State's Attorney had only about two years of actual legal 
practice - mostly related to the conveyancing field, he was actively involv- 
ed in drug rehabilitation programs in the area and had given lectures and 
participated in seminars at both Johnson State College and elsewhere in an 
effort to understand and assist students who were troubled by drug related 
problems. 

He was extremely conscious of the function of the State's Attorney 
to take proper and appropriate action to prevent situations from becoming 
more potentially hazardous and dangerous with a view to insuring and pro- 
tecting the health, safety and welfare of the people in his county. 

The plaintiff was eventually reinstated at Johnson State College, after 
some preliminary Federal Court hearings, and hearings by the all College 
Court of Johnson State College. Plaintiff was expected to matriculate in 

June of 1974 and at the time of the trial in this case was a student in good 
standing. 


6 



PROCEEDINGS BELOW 

Following his expulsion, the plaintiff Instituted suit under Section 
1983 of Title 42 alleging conspiracy In connection with his expulsion. 

The complaint alleged conspiracy to deprive the plaintiff his civil rights 
by such expulsion without due process. 

Prior to trial of the case, the plaintiff moved to amend to Include 
an allegation of libel as to the defendant Barnett, and the defendant 
Barnett denied and asserted some affirmative defenses at that time. In 
April of 1973, the District Court took Jurisdiction of the libel claim and 
the case was tried over a three day period from April 11 to April 19, 1973. 
On September 12, 1973, the Court entered Its findings of fact, opinion and 
order denying all relief to the plaintiff and It Is that opinion and order 
and the findings of fact and conclusions of ^ .w made by the Court that the 
plaintiff herein appeals from. 
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ARGUMENT 

I 

The District Court did not abuse Its discretion In holdinrj under 
F. R, Civ, P, 15 (b) that the Issue of orivllene v/as tried by consent of the 
parties, dIspIte the fact that the defendant formally failed to plead It as 
an affirmative defense - In the alternative. In accord with Rule 8. 

A 

It Is conceded that privileae, either qualified or absolute. Is In 
the nature of an affirmative defense. 

However, to Maintain that the Court comitted olaln error In holdin" 
that the Issue of prlvlleqe was tried by consent of the parties under Pule 15 
(b) neqlects not only the role of the discretion of the Court, but the Issues 
raised In the case and the better reasoned lav/ on the subject. 

The Issue of llble was raised by the plaintiff very late In the pro- 
ceedings, then only pendant to Its principal claim and main thrust relatinn 
to the aliened conspiracy between the defendants and the resulting adverse 
affect as alleged on the constitutional rights of the plaintiff. It Is 
clear, that the early pleadlnns and the concern of counsel for both the 
plaintiff and all of the defendants was primarily oriented tov/ard the Issue 
of "iWiunIty" In Its broadest and most general sense. That Is not to sav In 
trie Ifeast, that the Issue of privilege Is not therein framed or contained, 
but rather that the principal thrust of the plaintiff's case related to those 
areas where Irrmunlty could be called as a defense - with the exception of the 
factor of llble which was orally denied, and to which some general defenses 
were asserted. 

The principal purpose of Rule 15 (b) Is to promote the objective of 
deciding cases &n their merits, and surely Judge Coffrin's allowance of the 
defense of privilege Is consistent with this primary objective (See IMpht 

I 
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and Miller, federal Practic e and Procedure, Vol, 6 Pane 454. 1971 ) , I t i s 
clear, that a general denial will serve as ample foundation for the defense 
of privllene In the llble action. (See Washinnton-Annapolls Hotel Co. v. 
j^ddle 171 r. 2d 732 (D.C.CIr. 1948) . and flov/ers v. Zayre Corp. 286 F. Supp . 
122, U.S.D.C..D1st. S.C. 19681 

Counsel for the defendant Barnett orally, and as Indicated earlier, 
oenerally denied and affimativelv defended on the nrounds of "Imunltv" and 
an additional qround which Is unclear from the transcript (See Tr. 9). Clear- 
ly, Immunity, when phrased In that manner and taken In the linht of the Gen- 
eral arqument. Is clear enouoh to Include the similar aspects of privllene 
and Irmunlty (as will be Indicated later) and In fact the defendant Damett 
would arque that privlleqe Is nothing more than a form of Innunity held bv 
the person aqalnst the normal course or operations of the law. it Is too 
clear to require citation, that Inriunlty In terms of llble and slander, 
is merely an exemption from llabllltv In this case made available because of 
performance of a type of nubile dutv and Interest. 

The direction of arqinent of the defendant Barnett with respect to 
privilege will be found In an examination of the evidence brouqht out In the 
course of examination by Barnett's counsel as It relates to the role and 
function of Barnett In his office as State's Attorney. 

The requests to find submitted by the defendant Barnett, particularly 
those relatinq to the defendant's feelinqs of duty and thence a respons 'bMIty 
to the oeneral public and the people at Johnson State College, as the State's 
Attorney for Lamoille County bear out the existence during the trial of the 
Issue prlvll.^a, separated as thev are from the normal Issues Involved In the 
resolution of the problems relating to Judicial or quasl-judiclal Irmunlt^ In 
Its narrov/est sense, (See particularly Findings Number 33 and 34) 

The plaintiff cannot nov/ be heard to argue that he had no notice (par- 
ticularly Implied notice) and that he therefore did not Impliedly at least 
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consent to the treatment of the privlleqe issue as if it had been raised in 
the pleadinqs. Arquably, the issues relatinq to absolute privileqe, and those 
rclatinq to irmunity are sone\/hat crosspollinated. Hov/ever, in qeneral terms 
such a privileqe is nrovided for bv the nature of a public officer's duty. It, 
(Barnett in this case) requires that he be " immune " from tort liability vMth 
respect to the furtherance of those functions, particularly when enoaned in 
furtherance of the effective functioninq of oovemment. The occasion and the 
office afford th e test whether an allegedly slanderous or libelous statement 
by a publ ic officer will be determined to be either an absolute or a condi- 
tional or even a qual ified privilege. (See 50 An. Jur. 2d Libel and Slander 
1^). The key to the invocation of the defense of privileqe must be vie\/ed 
in terms of the comon welfare, safetv and convenience of societv . as vie<'- 
ed throuqh the responsibilities of the office of State's Attorney. (See 
50 Am. Jur. 2d Libel and Slander S196 1. 

As previously arqued, where the existence of the issue of privilene - 
or the facts that would supnort it, is clear certainly privilene is then in 
issue if even by qeneral denial on the part of the defendant. Facts in 
our case clearlv demonstrate issue of privilene existed v/ith reference to a 
statement by the defendant Barnett v/hich concerned natters as to v/hich he 
had a bona fide duty or interest (the welfare and safety of students and 
other people in the comuni tv), v/as made in nood faith in the performance 
of that duty or the protection of the interests of concern to his office, and 
to a person havinn a corresnondinn duty or interest in relation to the same 
subject natter (the other defendant Craia). 

It will be clearlv seen from the transcript, that the witnesses deal- 
inq with all of the issues involved were called by the plaintiff, and that 
durino the course of, what bv statute amounted to cross-examination of the 
defendant -^arti’s, the basic facts necessary to frame the issue of privileqe 
were initially explored by the plaintiff's own counsel, and further explored 
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on direct examination and cross-examination of the defendant oartios bv all 
defense counsel. It was durino this aspect of the testimony that the issue 
of malice - a key issue to the plaintiff to contradict the defense of nriv- 
ilene, v/as explored. 

In response to the attemot on the part of the nlaintiff's counsel to 
indicate malice it is clear that the defendant Barnett did what he felt he 
had to do to make his very real concerns about the safety of not onlv the 
olaintiff, but other neonle in the area, known to the school authorities. 

(See Tr. 177 and 178 et sec) 

It is interestinp to note, that the plaintiff seeminoly in recoo- 
nition of the basic principals of ]»> dealinn with the issue of privilege 
did not attempt to introduce any evidence of abuse, and althouoh the plaintiff 
amues his brief that he would have, it is clear that with respect to the pro- 
tection afforded by the doctrine of absolute i>rivilenc as found by the 
Court, that the issue relation to abuse o^ orivilepe does not even arise. 
(See 50 Am, Jur, 2d Lible and Slander $288 Tootnote 2 and the cases cited 
therein) Certainly the defense attempted to show on behalf of Barnett, and 
in accord v/ith the other issues relation to imunity, that the State's 
Attorney nad probable cause and was action in a iustifiable and approved 
manner in doinn what he did within the scope of his judicial or nuasi-iudi- 
cial function as a prosecutor. 

The abundance of evidence introduced without objection, in the course 
of direct examination of the defendant Barnett, and also introduced in res- 
ponse to questions of the plaintiff's counsel in cross-examination, states 
clearly the privilened occasion, namely the circumstances under which the 
defamatory lannuaqe as aliened, was used, Anain, the facts demonstration 
clearly the existence of the privilene and the issues and facts supportinq 
it as 4 defense. (See Flowers v, Zayre Corp. . supra.) 
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Certainly, the answers to questions of plaintiff's counsel from 
defendant Craig and defendant Bamett-an attempt by plaintiff's counsel to 
establish an allegation of malice on the part of these defendants, brought 
unobjected responses which showed clearly that both Craig and Barnett were 
Interested In the welfare of the plaintiff Individually, and In thr welfare 
of the people within their jurisdiction and control consistent with the 
nature and extent of their respective authority and their functions as ed- 
ucator and chief disciplinarian, on the one hand, and as State's Attorney 

on the other. (See Arkla Exploration Co. v. Boren. 411 F. 2d 879. C. A. 8th 
1969 ). 

Counsel for the plaintiff admit In their brief at page 19, they 
were under the Impression that Barnett's testimony had defeated his claim to 
Iwnunlty - and that the legal Issues presented by the defense of prosecutorial 
Immunity differed markedly from those of privilege. Certainly they cannot 
now be heard to argue that the evidence In support of privilege which was 
clearly Introduced cannot be used to support that defense, a defense as they 
see It quite different from that of Immunity Itself. 

The Court Itself was quite concerned with the aspect of good faith, 
and clearly had bad faith been shown by plaintiff's counsel In cross-examin- 
ation of the defendants Craig and Barnett actual malice would have been found 
by the Court (^ee the Court' s Opinion Page 35 et^ sec.: and Goforth v. Avenro 
Life Insurance Company 36B F. 2d 25 at Paoe 31 1966 1. 

Although referred to earlier and quite briefly, the Court must have 
clearly had In mind In the exercise of Its discretionary function and the 
Inclusion of the additional defense of privilege, whether In fact the plaintiff 
would suffer any prejudice as a result of Its amendment. Needless to say, 
and as recognized by the plaintiff In his brief, the decision whether the 
Issue has been tried by Implied consent Is a matter for the trial court's 
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d1scret1on-«hou1d not be reversed except upon a showing of abuse - arguably 
quite absent here. (See Hargrave v. Welman 276 F. 2d 948, C. A. 9th 1960) . 
and ( 6 Wright and Miller i1493 at Page 469) . 

In support of its contention that it has been prejudiced, the 
plaintiff appellant indicates that he would have called additional witnesses. 
On the one hand, Lieutenant Kil lay's State Police report is self-explanatory. 
In addition, as counsel for the defendant Barnett indicated to both of 
plaintiff’s counsel after the introduction of that report. Lieutenant Killay 
had Just returned from an intensive training course at the United States 
Army Special Ordinance Center at Fort Gordon, Georgia - for State Police Lab 
Officers, just prior to the drafting of that single report. His testimony 
would have been much more beneficial to the defendant Barnett on the issue of 
concern and fear for the safety of others consistent with the invocation of 
the defense of privilege, than to the plaintiff on some theory of incon- 
sistency in testimony allegedly for the purpose of showing malice on the 
part of the State's Attorney. It is important to bear in mind, that the 
plaintiffs had already extensively deposed the defendant Barnett (a deposi- 
tion lasting two days) and had likewise deposed Dr. Craig. With respect to 
the issue of the state of anxiety at the campus. Dr. Craig did testify on 
that and the Court obviously accepted that testimony. Additionally, Barnett 
was acting on other information from a variety of sources to support his 
belief that the campus was in a state of anxiety and unrest as a result, at 
least partially, of the actions of the plaintiff Breakstone. 

J[1 

The District Court clearly did not err in holding that the defendant 
Barnett was inter alia, absolutely privileged as a matter of defense, in 
connection with the charge of lible by the plaintiff appellant. 

The appellant having almost immediately before this point in his own 
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brief, having indicated to us that the legal Issues presented by the defense 
of prosecutorial iwnunity are so drastically different from those of privilege, 
now maintains that the line between the absolute immunity of a defendant such 
as Barnett, and the absolute privilege in the context of a libel action (tort 
liability) is exceedingly fine. As we have indicated earlier in our brief, 
we feel that the line between the two is clear enough particularly when 
viewed in light of the evidence introduced and capable of being marshaled for 
one or the other issue in support of the defendants' additional defense of 
privilege. 

There appears to be some mutuality of rationale in the area of 
immunity (or arguably privileged) for actions not clearly outside the scope 
of the prosecuting attorney's jurisdiction, ( See Kauffman v. Moss 420 F. 2d 
L^/Oj C. A. Ta. 1970. Cert. Denied 91 S. Ct. 93. 400 U. S. 846 ). however, in 
connection with the defense of immunity, it must be realized that the inmunity 
of such j quasi-judicial officer derives from the fact that they exercise a 
discretion similar to that exercised by judges, and that in addition to the 
relevance of the issue or facts of good faith, probable cause is also an 
important factor. (See Wilhelm v. Turner 431 F. 2d 177. C. A. Iowa 1970 . 
cert, denied 91 S. Ct. 919, 401 U. S. 947; and McCray v. State of Maryland 
456 F. 2d 1 C. A. MD 1972 ). 

As indicated earlier, in order for the defense of absolute privilege 
to be available, the comnuni cation must be made on a privileged occasion. 

The actual circumstances under which the defamatory language as alleged, is 
used, are, the occasion and it is that occasion which is privileged. The 
Intent and purpose of the privilege as a matter of public policy, is not so 
much for the protection of those engaged in the public service or in the 
a(kn1n1strat1on of law such as the defendant herein, as for the promotion of 
the public welfare - encouraging free and untremeled exercise of speech and 
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comment without the risk of an action allowing money damages for recovery, 

SO Am. Jur. 2d Libel and Sl ander 1193) It Is clear that the thrust of 
the absolute privilege Is the primacy of public concern - consideration for 
the general welfare, a purpose and aim, If not an end that the defendant 
Barnett had continually In mind throughout the course of the privileged 
occasion In question In the Instant case. 

The question of whether or not the subject of the conmunlcatlon by 
the defendant Is or Is not related to matters within the defendant's com- 
petency Is surely ripe for argunent by the plaintiff - and It Is clear from 
the transcript that the plaintiff's counsel attempted to get the defendant 
Barnett to admit that the concerns that he had were outside tne scope of 
his function - which he did not do. (See Tr. 177, 178 et. sec. l Certainly 
the test of privilege under this criteria, that applied by Judge Coffrin, is 
consistent with the Barr case ( Barr v. Matteo 360 U. S. 564. 1959 1 and the 
test of the relationship between the act or conduct complained of and the 
matters connitted to Barnett's control and supervision. The Court In Its 
opinion, considered at great length the duties of the State's Attorney both 
express and Implied, and In partial reliance upon an earlier opinion of the 
Attorney General of the State of Vermont, and also considering the present 
me! leu and the atmosphere prevelant at the time of the facts In this case, 
rightfully concluded that "It would be most difficult to argue that In con- 
temporary society crime prevention, protection of the citizenry from 
criminally Induced harm, and control of potentially dangerous situations are 
outside of the purview of the office of SUte's Attorney - even though such 
activities are not directly Involved with the prosecution of criminal offenses 
nor specifically enianerated by sUtute." (Opinion Page 33) 

Arguendo, the duties of the prosecutor are chiefly to prosecute - and 
clearly there Is limaunlty as well as privilege In connection with the performance 
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of these duties. The Pelldor .ase ( Polldor v. Mahadv 130 Vt. 173. 287 A. 

2<1 841, 1972) cited by the plaintiff's counsel In Its brief does not In any 
way detract from the basic principals enunciated by Judge Coffrin In his 
opinion. In fact, the case clearly demonstrates that the shadow of litiminlty 
affords Its protection to persons such as the defendant unless and until 
they are acting "clearly beyond the reach of their office and Jurisdiction". 
As the case holds In the segments cited by the plaintiff In Its appeal, even 
excesses of Jurisdiction are not without more "clearly outride" the Juris* 
diction of a prosecutor to the extent that Inmunlty or privilege would be 
endangered. 

To argue that a statement was beyond the scope of Judicial or quasi- 
Judicial function and duty, because It did not directly connect with a 
pending Judicial proceeding certainly provides a position capable of easy 
assault. Again It Is relevant and most Important to consider the relation- 
ship - the reliance, that defendant Barnett placed In and upon defendant 
Craig and the purpose which flowed from that reliance for the unsolicited 
coament contained In the letter In question. Barnett himself admitted 
that the school was In the prime position (through Dr. Craig) to take Im- 
mediate remedial action with respect to activities of the plaintiff with a 
view to protecting the College "public" Interest having always In mind the 
greater Interest of the conaunlty at large. Indeed It Is the very conunlty 
at large that formed the nucleus of concern for the State's Attorney and 
provided the primary motive or purpose by which the defendant Barnett 
apparently was Inspired. 

Surely It Is for the Court as the trier of fact and law In this case, 
to decide, based upon the facts, whether the privileged occasion In factexlst- 
ed. The Court's holding and opinion are amply supported by the evidence 
Issued by the Court In Its opinion and should not be set asld^ Even If 
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arguendojt were to be held that the application of the doctrine of absolute 
privilege had In this case escaped the confine or narrow limits that the 
Courts have applied to It, surely It can even be more vehemently argued and 
malnUlned that the basic public policy argument upon which privilege Is 
based must find application In this new situation as outlined by the Court, 
based upon a review of the Implied authority of the State's Attorney. (See 
SO Am. Jur. 2d Il 94 Libel and Slander ) The authority cited by the plaintiff 
appellant for the proposition that the doctrine espoused by Judge Coffrin 
has no precedent In the law of absolute Itmnunity or privilege (|585 of the 
Restatement of Torts) seems at odds with a statement contained within the 
coments to 1585 of the restatement Itself. It seems clear from a reading 
of the comnents In their entirety, that certainly the defamatory matter need 
not necessarily be relevant or pertinent to any Issue before the Court In a 
Judicial p.oceeding In order for there to be Immunity or privilege, but 
rather that It merely have only some reference to the Judicial function In- 
volved and when viewed from the negative, not be an act'on which does not have any 
conceivable reference to the performance of Judicial duties or function. 

Even mere personal Indiscretion or personal antagonism would not be sufficient 
to deprive an Individual of the privilege or immunity (See comment E to §585 
Restatement of Torts). 

Ill 

In addition, or In the alternative, the defendant Barnett was 
clearly protected by a conditional or qualified privilege with respect to 
statements conuined In his letters to Dr. Craig. 

A 

INTRODUCTION 

It Is posited that the qualified or conditional privileged coamunl- 
catlon Is one that Is (one) made In good faith, (two) on any subject matter 
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in which the defendant Barnett has an interest, or in reference to which he 
has a right or duty, (three) if made to a person (such as Dr. Craig) haying 
a corresponding interest or duty, (four) on a privileged occasion, and (five) 
in a manner and under circumstances fairly warranted by the occasion and 
duty, right, or interest. (See 29 Air. 3d 961. and 50 Am. Jur. 2d Libel and 
Slander Si 95 ) 

Similar to the absolute privilege, the qualified or conditional 
privilege arises from the need for full and unrestricted communication con- 
cerning a matter in which parties have either an interest or a duty. 

It is universally recognized as essential, that in order to give rise 
to the defense of conditional privilege that the communication must be made 
on a privileged occasion, for the privilege attaches to the ^ccasio^ itself 
(as previously indicated) rather than to the actual coamiunication. Again the 
prevailing interest is that of the conmon convenience and welfare (including 
safety) of society and certainly it is not an area where a clearly defined 
line can be drawn with precision separating the privilege from the non-priv- 
ileged occasion. Again it is the occasion and circumstances under which a 
communication is made which determines whether it is privileged. Where as 
here, there is certainly an absence of any material dispute as to the facts, 
the question as to the existence of the privileged occasion is one of law for 
the court, as is the question of abuse of the privileged occasion (and the 
burden for esUblishing such abuse being on the plaintiff herein). (See 
general ly SO Am. Jur. 2d Libel and Slander il96 ) . 

As indicated, there is a requirement of good faith - or in the neg- 
ative the absence of malice. 

While the question relating to whether the publication was privileged 
(either absolutely or conditionally) is generally considered to be one of law 
for trie Court's determination, exc>^t in those cases (such as the one at hand) 
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where thereis a dispute as to the evidence. In such cases question of the 
status of the publication as privileged or not becomes a mixed question of 
law and fact to be determined by the trier of fact. For purposes of appeal 
then, quite clearly. If there Is any evidence to support the decision below 
the opinion of the court must be unheld. Additionally, In the event that 
the trier finds the existence of the conditional privilege, such as In our 
case. Is then the function of the trier of fact to determine whether or 
not there was an abuse of the occasion. (See generally 50 Am. Jur. 2d Libel 
and Slander §200 ) Thus, the scope of review. If anything. Is narrower than 
as proposed by the plaintiff appellant. 

B 

IT IS CLEAR THAT THE CHARACTERIZATIONS OF THE OEFENDANT BARNETT IN 
HIS lEHERS ,0 DEFENDANT CRAIG WERE PRIVILEGED INTER ALIA. ON THE GROUND OF 
CORRESPONDING (COMMON) INTEREST OR DUTY. 

Certainly the corresponding Interest or duty of defendant Craig In 
connection with the privileged occasion, would be In the safety and welfare 
of the entire student body at Johnson State College, and also a concern which 
Dr. Craig expressed In his testimony for the Individual welfare - not merely 
scholastic, but psychological as well, of the plaintiff vis-a-vis the explosive 
situation created by the plaintiff In his actions which culminated In the 
confrontation of December of 1970. The president of the College had earlier 
required of Bam-lt evidence of the potentially harmful nature of the device, 
and because of the absence of a lab expert, only preliminary findings were 
available until after the 1st of February 1971. Needless to say. Barnett's 
chief concern was the same I.e. the welfare of the people In the conrxinlty 
and at the College, and when viewed In the perspective of Infomatlon which 
Barnett had at his disposal Indicating what he believed to be an Instability 
In the character or psychological makeup of the plaintiff, it created all the 
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greater concern In his mind for the explosive device and Its chief fabricator. 

The question Is not whether the comnon Interest necessarily existed In 
Breakstone’s mental health or psychological well-being, although the evidence 
Is clear from the testimony of both Dr. Craig and Mr. Barnett that they did 
have that common Interest, but rather whether there existed a connon Interest 
In the overall setting end the overall concern for public health and welfare 
on the campus and In the conmunlty at large. 

Defendant Craig was most Interested In obuintng Information with 
respect to the potentially harmful nature of the device. Mhat could be more 
clearly of coainon Interest with respect to determining the potentially ham- 
ful nature of such a device, than to provide Insofar as possible the results 
of Information and/or evaluation relating to the person.-! opinion of defendant 
Barnett respecting the menUI stability of the chief fabricator and possessor 
of the device. Certainly a device otherwise potentially hamful would be less 
potentially hamful In the hands or under the control and possession of one 
licensed and authorized to use such explosive devices In connection with 
business pursuits. Surely, the opinion solicited by the president left ample 
room for the observation of the State's Attorney - which opinion he felt he 
had to give to make the report a complete one, and In the State's Attorney's 
own mind to fully answer the question as posed by the College president I.e. 
whether and to what extent the device was potentially harmful to persons or 
property. Again, the question Is one of necessity for reference and limited 
AS the characterization by Barnett was In Its scope I.e. to the particular 

Incident Involving the explosive device. Its relationship and relevancy can- 
not be denied. 

The general guiding principles cannot, of course, constituu an all- 
Incluslv. category of situations In which coaminlcatlons may be mede to pro- 
tect the public's Interest or the InUrest of the residents at the College es 
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a so-called third person. But certainly the College and the community at large 
would classify as "other groups of persons to whom the standards of the conmunity 
justify defamatory publications when their own legally protected interests or 
those of other person* are or reasonably appear to be endangered" as they were 
in this particular setting. (See Restatement of Torts 1595 and the conments 
thereto) 

Additionally* Section 598 of the Restatement seems to provide quite 
concisely the basic rationale for the Court's holding on the privileged 
nature of the occasion in view of the circumstances which existed at the time, 
which induced in the mind of the defendant Barnett a reasonable belief that 
the facts existed which affected or could affect a sufficiently important 
public interest (public welfare, fear of personal injury, etc.) and, the 
public Interest as indicated previously required and in fact mandated the 
conmunication of the observation with respect to psychological makeup of the 
plaintiff to tht president of the largest educational institution in the 
defendant's county - and the individual at .that institution who was authorized 
and privileged to act on receipt of the information which had been previously 
requested. It certainly can also be argued that the conmunication was one as 
betiveen two public officials, and president Craig being the representative of 
the State of Vermont for the educational institutional purposes in Lamoille 
County. 

C 

THE EVIDENCE DOES MOT DISCLOSE ANY ABUSE OF THE PRIVILEGE BY THE 
DEFENDANT BARNETT. 

As indicated earlier, the requirement of good faith is a necessary 
preliminary to the finding of the inwunity or privilege in question here. 

Good faith as indicated previously has been generally held to mean a freedom 
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from actual malice, actual malice being equal to a finding of bad faith. 

Go/orth V. Avemco Lif e Insurance Co. supra, at page 31 ) When looking 
at the bona fides of the communication, the motive or purpose* Is Important - 
and It seems clear here, above all else, that the purpose of the defendant 
Barnett was, In furthering an Interest (protection of life and property) 
entitled to the protection of the privilege. The findings of the Court are 
clearly supported by the transcript and they are^that 111 will and/or 
reckless action was completely absent. Certainly the question of good faith 
Is a question of fact for the trier of fact and again If there Is any reason- 
able evidence to support It It must be sustained on appeal. There Is more 
than ample evidence to support those findings here. (See 50 Am. Ju r. 2d 
U^ e and Slander i197 ) The testimony Is clear that Barnett wa' very concerned 
with the psychological well-being of the plaintiff as well as the physical 
well-being of the cGmuunlty, and that his actions were directed to those 
ends. The test Is not one of good faith In fact, but rather than of subjective 
good faith and In order to be privileged, the publication must have been made 
In the honest belief of Its truth or on bases that would not provide reason- 
able grounds for defendant to believe that the alleged defamatory matter was 
true. The conscious falsehood Is what Is not protected and that Is the 
standard for Inclusion and exclusion by privilege. (See Restatement of Torts 
i60p and 601) The trier of fact had the best opportinlty to observe the 
character and demeanor of the witness on the stand, and to test for Itself 
the bona fides of the assertions as to knowledge (actual or supposed) and reason 
ableness of belief from the subjective point of view. The reasonable ground 
necessary for the belief as referred to In Section 601 of t.Te Restatement of 
Torts, are clearly present he.-e and consist In part of the Impressions gained 
by the defendant Barnett during the course of the full scale Investigation at 
the college; the statements and reports of the Investifating officers In 
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connection with that investigation; the personal fears of bodily harm con- 
veyed to the State's Attorney by two of the individuals closely involved: 
and peripheral matters brought to the State's Attorney's attention in con- 
nection with the drug rehabilitation programs and measures which the State's 
Attorney had implemented in Lamoille County. (See generally 50 Am. Jur. 2d 
Lible and Slander and footnotes thereto) 

There is authority to the effect that one who makes defamatory im- 
putations on a privileged occasions may be held lible for damages only if it 
is shown that he acted with actual malice. ( 50 Am. Jur. 2d Lible and Slander 
1278) 

The evidence is likewise clear that the plaintiff was the primary 
fabracator of the device* and that he accepted primary responsibility for 
its construction as well as its ownership immediately after its discovery. 

The argianent that we can equate bombs with fireanns somehow falls 
short of the potential harm and psychological affect created by each - 
particularly in troubled campus situations. 

It seems clear to us* that the facts mustered by the plaintiff in his 
brief amply support the reasonable belief basis required of the defendant in 
connection with the conferring of the privilege invoked. 

/ D 

THE COURT CORRECTLY CONSIDERED AND EVALUATED THE EVIDENCE RELATING 
TO THE LACK Of'ACTUAL MALICE" WHICH CHARACTERIZE THE ACTIVITIES OF THE DEF- 
ENDANT BARNEH. 

The burden* of course* with respect to the issue of malice is on the 
plaintiff to demonstrate that the privilege is not applicable. Despite the 
two days of deposition with the defendant* and '.he constent attempts during 
cross-examination to establish malicious motive or reckless and wanton dis- 
regard of the plaintiff's rights, tne plaintiff's counsel was not able to 
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shake the good faith conviction and reasonableness of the actions of the 
State's Attorney. 

Arguendo, no remedy could be had as against the defendant Barnett 
under the doctrine of absolute privilege even though the statements may 

have wsen made maliciously. (See SO Am. Jur. 2d Lible and Slander S193 
Note 14, and 1199) 

To inferentially find the necessary malice, there must be such a 

gross disregard for the rights of the person injured as is equivalent to 
malice in fact. 

The standard enunciated in Vermont most recently, (Michlin v. 
Roberts, Pockec No. 12-73, October Term 1973 Vermont Supreme Court ) while 
narrowl> definino the standard of recklessness r»‘quired as a prerequisite 
to finding of liability in a "media libel", and therefore substantially 
limiting the holding of ka ncour v. Harold and Globe Association (11? v» 

471, 28 A. 2d 396, 1942 ) does seem to clearly show that the equivalent of 
actual malice is defined as the making of a statement with reckless dis- 
regard as to whether or not it was false when made. (See Michlin at Page 8) 
The burden would then be upon the plaintiff in this case to demonstrate that 
the defendant entertained serious doubts to the vruth of his opinions or 
observations. 

Certainly the Court did take into account the aqe and experience of 
the prosecutor in question in passing on the standard of good faith and the 
lack of malice-in fact or implied. As the transcript clearly demonstrates, 
the Court had in mi.nd the testimony of the defendant (Tr. 184 and 186) that 
the State's Attorney had only been in the active practice of law for approx- 
imately two years. That the formal education as a prosecutor consisted in 
participating in two seminar type courses. Also, the very nature of the 
transmission to the defendant Craig marked as it was personal, indicated the 
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concern of the State's Attorney that only that Individual who was In the best 
position to evaluate and monitor the plaintiff's problem^ was advised of the 
State's Attorneys official opinion with respect to them. 

As the Court Indicated at Page 36 of Its Opinion, the evidence did not 
disclose any Intent or purpose to damage the plaintiff's reputation or stand- 
ing In the connunlty. Defendant Darnett was very 14g1t1mate1y concerned with 
the nature of the conduct which had been exhibited by the plaintiff and these con- 
cerns were given with anything but "reckless and wanton disregard of the plaintiff's 
rights". Certainly the evidence from the transcript afforded the Judge with 
the opportunity to draw but one Inference - reasonably that Is, from the 
evidence. That Is the Inference that the Court drew. Certainly It Is with- 
in the power and discretion of the Court as the trier of fact In this case 
to do that. It Is also within his competence and jurisdiction as the trier 
of the law. (See SO Am. Jur. 2d Lible and Slander 1199 1 

It Is thus clear, that the Court's entire discussion and opinion Is 
filled with references to not only subjective Intent, but directed toward a 
searching Inquiry of the evidence for purposes of determining whether or 
not the plaintiff actually sustained the burden of demonstrating evidence 
sufficient to form an Inferential basis for the conclusion of "reckless and 
wanton disregard of the plaintiff's rights" with respect to statements made 
and claimed to be privileged. In any event, the finding of the Court with 
respect to qualified privilege Is not absolutely essential to the defendant 
Barnett's case, as the Issue of absolute privilege Is amply supported by the 
evidence and would justify the Court's conclusion on Its own. 

E 

THE COURT'S FINDING THAT THE APPELLANT DID HOT SUSTAIN HIS BURDEN OF 
PROVING HALICE IS CLEARLY SUPPORTED BY THE EVIDENCE. AND IN FACT THERE IS NOT 
THE LEAST SCINTILLA OF EVIDENCE THAT THE NECESSARY MALICE WITH RESPECT TO THr 
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ISSUE OF QUALIFIED PRIVILEGE IS EVEN PRESENT. 

It is expected that the factual argments asserted by the pla^ntif^ 
in Section E of Part V have already be-n amply treated. Suffice It to say, 
that as previously Indicated, the concurrent goal of the State's Attorney 
was the safety of the coemunlty - and the safety of the Individual from him- 
self by what he felt was a course of professional consultation or treatment. 
Psychiatric counseling which he reconmended based on his opinion of the 
stability of the plaintiff must be viewed In terms of his overall concern 
for the community of citizenry In the comnunlty of students at large. It Is 
Indeed grasping beyond the reach of the permissable evidentiary Inferences, 
to maintain that the evidence discloses a pattern of Intentional prosecution 
In this case. The Infectious paranoia which sought redress In the course of 
the depositions and In this case must again go unsatisfied - from the point 
of view of legal treatment at least. 

CONCLUSION 

FOR THE REASONS SET FORTH ABOVE THE APPELLANT BARNETT RESPECTFULLY 
SUBMITS THAT THE JUDGMENT AND OPINION OF THE DISTRICT COURT FOR THE DISTRICT 
OF VERMONT SHOULD BE AFFIRMED IN ALL RESPECTS. 

Respectfully submitted 
for the defendant Theodore Barnett, 
individually, and as State's Attorney 
for Lamoille County 

bavtd L. Cleary, Esquire ' 

for Richard E. Davis Associates, Inc. 


